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In the Supreme Court of Pennsylvania, May, 1858. 

ELISHA BEEVES VS. THE DELAWARE, LACKAWANNA AND WESTERN 
RAILROAD COMPANY. 

1. In actions for negligence it is the duty of the judge charging the jury to define 
the legal signification of negligence, and then to refer the question of fact to the 
jury to say where and to whom the negligence attaches. 

2. It is the general rule in the American courts, that where both parties are in fault, 
or guilty of the negligence which causes the loss, neither can recover against 
the other. 

3. At the intersection of a railway and turnpike, the traveler by the highway has a 
right to be within the rails long enough to cross them, but he is bound to look out 
for trains, and must not rash heedlessly nor remain unnecessarily on a spot where 
the law allows engines to be propelled. 

This case came up on a writ of error to the Common Pleas of 
Susquehanna county. 

The opinion of the court was delivered by 

Woodward, J. — The errors assigned are not founded upon 
answers to the specific instructions prayed, but upon dismembered 
sentences of the charge. It is impossible to conceive of a more 
unsatisfactory mode of reviewing a legal opinion. It is neither 
analysis nor criticism, but rude surgery ; mere amputation. No 
written document, not even that of inspired pens, can bear such 
mutilation. What the court became responsible for, no particular 
instructions being asked, was the general effect of their charge on 
the minds of the jurors, and this is to be judged of, not by sen- 
tences culled here and there, but by the salient points of the charge, 
and the thoughts that permeate it through and through. If as a 
whole the charge was calculated to mislead the jury, there is error 
on the record ; if not, there is none. Mere omissions to say what 
might have been properly said, are no just ground of complaint by 
a party who submitted no propositions and suggested no views of 
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the testimony for the consideration of the court. Judges are enti- 
tled to expect this kind of assistance from counsel, and when it is 
not rendered, counsel may still have the benefit of errors of commis- 
sion, but they should not complain of omissions. 

This case, though falling -within a class that is becoming very 
numerous under our extensive system of railroads, is in some of its 
features peculiar and difficult. That the plaintiff had a right to 
travel the turnpike road ■with his drove of cattle, is not denied, but 
it is insisted that it was an extraordinary and unusual use of the 
highway, and should have been attended with a corresponding 
degree of care on the part of the drover. A large drove of cattle 
is, it is true, an unwieldly body to manage, but we cannot regard 
its presence on the turnpike as extraordinary. To facilitate the 
driving of cattle to the eastern markets was one of the purposes for 
which so many turnpike roads pointing westward were built, and 
they have always been extensively used for this purpose. The rail- 
road company were bound to take notice of this fact when they 
located their road across the turnpike, and in its immediate vicinity 
for a considerable distance. They knew that large droves of cattle 
were accustomed to travel there, that drovers had the prior right, 
and the provision of the charter, that the railroad should be so con- 
structed as not to obstruct the travel on the turnpike, was declara- 
tory of the plaintiff's common law right, which he enjoyed in com- 
mon with all the public, to travel the turnpike with droves as well 
as with teams. 

Still, he was bound to use reasonable care. The unquestionable- 
ness of his right of transit did not release him from the obligation 
of that degree of diligence and prudence which men in his situation 
ordinarily exercise. He was a drover of a large herd of fat cattle ; 
he was in the vicinity of a railroad on which locomotive trains are 
entitled and accustomed to run ; he was approaching a crossing at 
grade ; he knew that a train that was behind time, was momentarily 
expected to be at that point. Such was his situation. Now what 
prudent men in general would do, or forbear to do in these circum- 
stances, was the rule by which the plaintiff was bound to regulate 
his conduct. 
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But, one other circumstance must be mentioned, as affecting the 
situation of the plaintiff, and entering into the rule of duty. It 
was right to presume that the agents of the company would exer- 
cise reasonable care on their part in the conduct of the train. What 
was reasonable care on their part ? They were the servants of a 
company who had located their railroad parallel to and in the 
vicinity of a turnpike, which they crossed at grade, and on which 
droves of cattle were accustomed to travel. The point of crossing 
was approached, by cars going south, through a thorough cut and 
curve. For some half a mile before coming to the cut, the turnpike 
is in full view of persons on a train of cars; the plaintiff's cattle 
were stretched along that part of the turnpike, and were, there- 
fore, visible by the engineer. Duties grow out of circumstances. 
And in view of these circumstances, we have no hesitation in 
declaring that it was the duty of the engineer to observe the cattle 
on the turnpike, and to presume that the head of the drove might 
be at the crossing, or so near thereto as to make it prudent to mode* 
rate the rate of his speed in such degree as to give him entire con- 
trol of the engine. It is said the engineer did not see the cattle, 
and could not look because he had to keep his eye on the track. 
But that was because he was going too fast. Dashing forward with 
such Jehu speed as to be unable to see a drove of cattle half a mile 
long, was a very rash mode of approaching the crossing of a great 
public thoroughfare, which must be approached, as he very well 
knew, on a curve, and after issuing from a cut, that would more or 
less obstruct his view. 

Without laying down any general rule as to the manner in which 
that crossing or similar ones should be approached, the engineer 
was bound, in the circumstances of this case, to approach it at a 
perfectly manageable rate of speed, and what he was bound to do 
the plaintiff had a right to presume would be done. And the mea- 
sures of the precaution taken or omitted by the plaintiff cannot be 
properly estimated without allowing him full benefit of this pre- 
sumption. 

Such is the rule on common highways, as well as in river and 
ocean navigation. Each driver presumes every other he meets will 
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keep to the right, and takes his own measures accordingly. And 
so with sailing vessels. If both vessels have the wind free or abeam, 
they must both keep to the right. Each must calculate on this 
course being taken by the other. To avoid collision, each must act 
according to rule and must presume that the other will do likewise. 
LocTcwood vs. LasheU, 7 Harris, 346. 

Such being the relative positions, rights and duties of the parties, 
the court, after stating the general principles of law applicable to 
actions of this, sort, proceeded to explain the duties of the plaintiff, 
that he was bound to the more care from the close proximity of the 
railroad, to subject himself to some inconvenience and delay rather 
than incur the hazard of a collision, and that if he assumed the 
responsibility of crossing the railroad after being advised that the 
cars would be there in a few minutes, he cannot complain when the 
disaster comes, that if he could have stopped his drove without great 
inconvenience, he should have done so, and if not, that it would 
have been a reasonable and proper precaution to have sent a signal 
along the track of the railroad, so as to have notified the engineer 
of the danger ; that the liability of the cattle to be frightened by 
the whistle, was a contingency which the plaintiff should have taken 
into consideration, and assuming that the engineer saw the cattle, 
it was referred to the jury to say whether it was more reasonable 
in him to suppose that those in charge had taken the proper pre- 
caution, than it was for them to attempt to pass the drove over 
the railroad, under the circumstances. 

In regard to the conduct of the defendants' servants, the learned 
judge said he was inclined to the opinion that a crossing of this 
character should not be approached at a speed of twenty-five or 
thirty miles an hour ; that prudence and a proper regard for life and 
property would demand that the speed should be considerably 
abated. 

The question of negligence in either or both parties was left to 
the jury, with the remark : " We do not undertake to say that this 
or that line of conduct amounts to negligence, but only to present 
for your consideration our view of what, under the circumstances, 
would be reasonable and proper." 
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The charge undoubtedly led to the conclusion, that there was 
culpable negligence on both sides ; on the part of the company in 
not abating the speed of the train, and on the part of the plaintiff 
in not stopping the drove short of the crossing, in not sending a 
signal back along the road, and in not anticipating the effect of the 
■whistle on the herd. 

Yet while this was the obvious tendency of the charge, culpable 
negligence was no where defined in it, either abstractly or concretely 
or in view of the evidence; but the jury were told very emphati- 
cally, as here quoted, that the court would not declare that this or 
that line of conduct amounted to negligence. The amount of it was, 
that the whole case was referred to the jury to form their own notions 
of the negligence, and to find whether it attached to both parties, 
with very explicit instructions that the plaintiff could recover only 
for an injury resulting wholly from the negligence of the defendants. 

This was a very inadequate presentation of the case ; inadequate 
chiefly, in that it conveyed to the jury no comprehensive view of the 
respective rights and duties of the parties, and no just conception of 
the legal ideas of negligence as growing out of those rights and 
duties. It is usual, in the trial of such cases, to adapt the legal 
definition of negligence to such views of the facts in evidence as a 
jury may reasonably be expected to do, and then to refer the evidence 
to them to say where and to whom the negligence attaches. The 
chief fault of this charge is that it did not so present the case, but 
for this omission, though a most material one, we cannot consistently 
with the habits of this court, reverse the judgment. Not for saying, 
what it was quite neccessary to say, that the general principles of 
law were to be interpreted in their application to such cases. They 
are sufficiently vigorous when properly applied, without any addi- 
tional force or extra heat imparted to them. Yet an exceptionable 
observation of this sort is not sufficient ground for reversal. 

There are, however, matters in the charge which we think were cal- 
culated to mislead the jury. From the course of observation in respect 
to the conduct of the plaintiff, the jury might well infer that he was 
bound to anticipate and provide against the high rate of speed with 
which the train approached the crossing. Nothing could be more 
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erroneous. If that rate of speed was, under all circumstances, 
imprudent and unreasonable, the plaintiff was not only not bound to 
anticipate it, but he had no right to presume that the company 
would violate their rule of duty. To avoid collision he was bound 
to do all that prudent men in general would do in his situation, and 
he was entitled and bound to presume that the company would do 
likewise. The question for the jury was, whether the plaintiff was 
guilty of negligence in these, the necessary and legal conditions of 
the case, not whether he was guilty of negligenee for failing to guard 
against illegal and unauthorized conduct of the defendants, such as 
the learned judge seemed to think might be fairly imputed to them. 

Another manifest error was in leading the jury to hold the plain- 
tiff bound to send a signal along the road. There was no such duty 
on the plaintiff. He could neither control the employee of the 
company who was at work near the crossing, nor had he himself any 
right to be upon the track, except for the single purpose of passing 
along the turnpike. Railroad tracks and trains are committed by 
law to the exclusive custody of incorporated companies, and their 
accredited agents and servants. Strangers are not to intermeddle 
therewith. The law insists upon a clear track, and then it holds 
the company to a safe transportation. The right and the duty are 
reciprocal and correlative, and both are to be enforced with stern 
exactitude. If every volunteer may go along the track to give such 
signals as he thinks proper, confusion and disaster would be the 
frequent consequence, and there would be an end of the wholesome 
responsibility which the interest of society has, to hold railroad 
companies. They are bound to employ all necessary agents, to in- 
struct them properly in their duties, and to look to them for the 
performance of every act which the business of the road requires. 
If this occasions required signals, it was the business of the company's 
agent, who was at hand, to give them, and it was a mistake in the 
court to think the plaintiff in fault, for not giving them. 

When we speak of the imperative necessity for a clear track, we 
mean to except of course crossings of public highways, at grade, for, 
at such points, travelers have a right to be within the rails long 
enough to effect a passage across them, and in the case of this com- 
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pany the legislature have reversed the rule, and forbidden the com- 
pany to obstruct the travelers' highway. Still, even at such places, 
the traveler has the obligations of prudence upon him- He is bound 
to stop and look out for trains, and may not rush heedlessly, nor 
remain unnecessarily on a spot over which the law allowB engines of 
fearful power to be propelled by one of the most resistless agents of 
nature. Those who use both intersecting highways are bound to 
a reasonable measure of diligence, and where both practice it, collisions 
are impossible, else the law would not allow both highways to exist 
One or the other would be abated as a common nuisance if they 
could not co-exist without painful consequences which follow from 
collisions. The fact of collisions, therefore always proves culpable 
negligence in somebody, and under proper instructions, the jury 
are to ascertain in this case who is responsible for it. 

If it be found to belong to both parties, the court were right in 
saying the plaintiff could not recover. The rule is so held is this 
court, and generally in the American courts. The case of Beers 
vs. The Housatonic R. E. Co., 2 Am. Railway cases, 114, (a case 
very like the present in many of its features) and in some of the 
English cases therein cited, are perhaps exceptions. The ruling 
there was that if the plaintiff could not by the exercise of ordinary 
care have avoided the injury, the want of such care on his part would 
not preclude him from a recovery, such a mode of stating the rule 
involves the solution of a most difficult problem, for who is to say 
that an injury resulting from the actual want of ordinary care on 
the part of two parties engaged in different occupations at the same 
time and place, would certainly have resulted from the want of 
ordinary care of only one of these parties. 

I prefer our own mode of holding the law, that if the injury result 
from the want of ordinary Care of both parties, neither has a remedy 
against the other, but if it be not in any degree ascribable to the 
negligence of one party, due regard being had to all the circumstances 
of his position, he may have redress from the other. 

With the principles in view that have been thus indicated, this 
case must go to another jury. 

The judgment is reversed, and a venire facias de novo awarded. 



